STEVEN L. BESHEAR FINANCE AND ADMINISTRATION CABINET JONATHAN MILLER

Governor DEPARTMENT OF REVENUE Secretary
501 HIGH STREET
FRANKFORT, KENTUCKY 40620 THOMAS B. MILLER
Phone (502) 564-3226 Commissioner

Fax (502) 564-3875
www.kentucky.gov

In the matter of:
I .
Contact:
FINAL RULING NO. 2009-36
September 18, 2009
Use Tax Assessment
October 1, 1996 through October 31, 2004
FINAL RULING
The Kentucky Department of Revenue (“DOR”) has an outstanding use tax

assessment against Inc. (‘{l’) for the audit period October 1, 1996
through October 31, 2004. The following schedule reflects the total outstanding liability.

10/1/96-12/31/96 .
01/1/97-12/31/97 -
01/1/98-12/31/98
01/1/99-12/31/99
01/1/00-12/31/00
01/1/01-11/30/01
12/1/01-12/31/01
01/1/02-12/31/02
01/1/03-12/31/03
TOTAL
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The preceding schedule includes $-in tax, plus applicable interest,

penalties and fees that illldoes not contest.

Issue 1)

Issue 2))

Issue 3.

Issve 1.

B s = conuactor engaged in the design, installation and service of fire
protections systems whose customer base is predominately commercial customers.

At issue is;

items purchased for use in Kentucky Enterprise Zones.

tax exempt.

tax due.

executed for jobs performed in Kentucky Enterprise Zones.

Certain tax advantages, credits, and exemptions are available for qualified
businesses in an Enterprise Zone. These include building materials used in remodeling,
rehabilitation or new construction within an enterprise zone. KRS 154.45-090(2).

KRS 139.490 states:

If a purchaser certifies in writing to a seller that the property
purchased will be used in a manner or for a purpose entitling
the seller to exclude from the computation of the sales tax
the gross receipts from the sale and uses the property in
some other manner or for some other purpose, the
purchaser, not the seller, shall be liable for payment of sales
tax as if he were a retailer making a retail sale of the property
at the time of such use, and the cost of the property to him
shall be deemed the gross receipts from such retail sale. The
certificate of exemption relieves the seller from the sales and
use tax only if he takes the centificate in good faith from the
purchaser. Good faith shall be demonstrated by the seller if
he accepts a signed certificate and maintains a file of such
certificate in accordance with KRS 139.720. If the cabinet
later finds that the purchaser used the property in a manner
that would not have qualified for tax exempt status, the

Whether the Department of Revenue gave proper credit for
Whether certain supply purchases of tangible personal property
used by lllvo fulfill construction contracts were exempt from
tax because the entity for which it performed the contract was

Whether audit work papers had errors in calculating additional

Bl contends thar the Enterprise Zone Cenificates were properly
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cabinet shall hold the purchaser liable for the remittance of
the tax and may apply any penalties as provided in KRS
139.990.

KRS 139.720(1) states:

Every seller, every retailer, and every person storing, using
and otherwise consuming in this state tangible personal
property purchased from a retailer shall keep such records,
recelpts, invoices, and other pertinent papers in such form as
the cabinet may require.

Records required to be maintained to support sales and use tax repons include resale
certificates, agricultural certificates and other approved cenificates taxpayer receives from
purchasers. See 103 KAR 31:020, Section 2.

It is the position of DOR that the certificates submitted by Ml for review were
not properly completed and were not taken in good faith. These ceruficates also failed to
set forth information sufficient to show that the property was to be used for an exempt
use or purpose. In every instance, the certificates submitted had information missing, All
were missing the names of the vendors and the cost and description of the property to be
purchased. One centificate was missing the address where the work was performed.
There is no detail provided on the certificates that tie back to any invoices. In short, the
certificates do not contain the necessary information required by the applicable exemption
certificate, Revenue Form 51A152, and thus cannot provide relief from the
assessment under KRS 139.490.

Issue 2, contends its purchases of supplies needed to fulfill construction
contracts for Kentucky tax exempt entities are exempt from tax.

103 KAR 26:070, Section 1, states in part:

All sales to contractors, subcontractors, builders or owners
of building materials, fixtures and supplies which are to be
incorporated or fabricated into any structure or
improvement are subject to the sales or use tax at the time
of sale to the contractor, subcontractor, builder or owner,
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103 K AR 26:070, Section 3, further states:

A contractor may not claim that the purchase of materials or
fixrures is not subject to the tax because the property is 1o be
used in fulfilling a contract with the federal government,
state government or political subdivision thereof, or any
department, agency, or instrumentality of the federal
government, stare government or political subdivision
thereof, or with a religious, educational, or charitable
institution.

Contractors are consumers of materials that are used in fulfilling or performing
construction contracts. Based upon the foregoing, the tax exempt status does not flow
from customer to contractor. Accoxding].y,‘is purchases of supplies used in
performing such contracts are subject to tax.

Issue 3. [Mcontends there were errors in the audit work papers used in
calculating additional tax due either by using the incorrect taxable amount to apply the tax
rate to or incorrect tax rate applied to arrive at tax due.

Adjustments were made in regards to documentation submitted for review in
instances where incorrect amounts were used to calculate the one percent difference in
Kentucky and [Jifllsales and use tax rates. However, materials that were shipped into
Kentucky directly from|JJflf vendors resulted in the full amount as being taxable without
allowances for tax paid 1o These sales would not be [JJill sales subject to [
sales tax. Therefore, any sales tax in fact paid by {Jllfwould have been done so in
error and could not be credited against the Kentucky use tax under KRS 139.510. Also,
Six percent tax, not one percent tax, is due Kentucky on the invoices that did not have
sales tax listed and the material was shipped or brought into Kentucky for use and thus
subject to Kentucky use tax. See KRS 139.310, 139.400, and 139.450.

Because failed to have timely paid at least seventy-five percent of the tax
determined due by the Department of Revenue, a penalty has been assessed pursuant to
the provisions of KRS 131.180(1).

An Amnesty Fee, in addition to all other penalties, is hereby imposed after the
expiration of the tax amnesty period, which is a cost of collection fee pursuant to the
provisions of KRS 131.440,
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Based upon the foregoing, the sales and use tax assessment totaling $/| GG

Iilus aiilic':able interest, penalties and fees) is deemed a legitimate liability of [

Inc. due the Commonwealth of Kentucky.
This letter is the final ruling of the Department of Revenue.

APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to
the provisions of KRS 131.110, KRS 131.340-131.365, 103 KAR 1:010 and 802 KAR 1:010.
If you decide to appeal this final ruling, your petition of appeal must be filed at the principal
office of the Kentucky Board of Tax Appeals, 128 Brighton Park Boulevard, Frankfor,
Kentucky 40602-2120, within thirty (30) days from the date of this final ruling. The rules of
the Kentucky Board of Tax Appeals, which are set forth in 802 KAR 1:010, require that the

petition of appeal must:

Be filed in quintuplicate;

Contain a brief statement of the law and facts in issue;

Contain the petitioner's or appellant’s position as to the law and facts; and
Include a copy of this final ruling with each copy of the petition of appeal.

Sl

'The petition of appeal must be in writing and signed by the pettioner or appellant.
Filings by facsimile or other electronic means shall not be accepted.

Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance
with 103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 13B.
Formal hearings are held by the Board concerning the tax appeals before it, with all testimony
and proceedings officially reported. Legal representation of parties to appeals before the
Board is governed by the following rules set forth in Section 2 (3) of 802 KAR 1:010:

1. An individual may represent himself in hearings before the Board;

2. An individual who is not an attorney may not represent any other
individual, corporation, trust, estate, or partnership before the Board; and

3. An artomey who is not licensed to practice in Kentucky may practice before
the Board if he complies with Rule 3.030(2) of the Rules of the Kentucky
Supreme Court.



?lnc.
September 18, 2009 — Final Ruling No. 2009-36

Page 6

You will be notified by the Clerk of the Board of the date and time set for any
hearing.

Sincerely,
Finance and Administration Cabinet

S hors ,

Intenim Executive Director
Office of Legal Services for Revenue













































